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• Introduction 

• What is discretion?

• Who enjoys discretion? 

• How wide is the discretion? 

• Practice of national courts? 

• Conclusion 
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• Essentially, no EU secondary legislation, hence, 
difficult task left to the courts 

• Can the national restrictions of fundamental 
freedoms be justified? 

• Critical: Are the national measures proportionate?
o Suitable, including consistent and systematic 
o Necessary 
o Here, extent of discretion is critical! 
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• Doctrine of the ‘margin of appreciation’

• The range of discretion that an international 
court leaves to national authorities in the legal 
assessment of the facts of a case 

• Margin of appreciation, discretion, latitude, 
space of manoeuvre, deference

• An international court applies self-restraint in 
its scrutiny of national measures 
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• At international level, doctrine shaped by the ECtHR 
o Handyside v UK [1976], application no. 5493/72: 



 

“By reason of their direct and continuous contact with the vital 
forces of their countries, State authorities are in principle 
in a better position than the international judge to give an 
opinion on the exact content of these [moral] requirements as 
well as on the “necessity” of a “restriction”” (emphasis added)



 

“[this] does not give the Contracting States an unlimited power of 
appreciation […] The domestic margin of appreciation 
thus goes hand in hand with a European supervision. 
Such supervision concerns both the aim of the measure 
challenged and its "necessity“(emphasis added) 

• An expression of the general principle of subsidiarity: relation is 
one of lex specialis and lex generalis 

• A tool in the judicial decision-making process of an international 
court

• A good thing? Dangers? Reasons? Universality versus diversity 
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• ECJ: „National authorities“
o C-275/92 Schindler [1994] 



 
“national authorities [have] a sufficient degree of 
latitude to determine what is required to protect the 
players”

• Discretion takes place within the larger process of scrutiny 


 

Who is scrutinizing? 


 

Who is enjoying discretion? 


 

Depends on the applicable procedure! 
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ECJ

National Court
Article 267 TFEU: Preliminary ruling procedure 
National court requests the ECJ to give a ruling  

on the interpretation of the Treaties 

Government of 
Member State

Gambling 
Operator



• Preliminary ruling procedure as an institutionalised judicial 
dialogue between national courts and ECJ 

• ECJ required to offer guidance (interpretation) 

• Discretion shared between national court and 
national government

o Ultimately, it is for the national court to decide how much discretion 
it leaves to the national government

o A matter of varying self-perceptions of different courts and judges 

• What does that mean for the process of scrutiny? 
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• C-275/92 Schindler [1994] 
o “national authorities [have] a sufficient degree of 

latitude to determine what is required to protect the 
players” (emphasis added) 

• C-124/97 Läärä [1999]
o “It is for [the national] authorities to assess whether it is 

necessary, in the context of the aim pursued, totally or 
partially to prohibit activities of that kind or merely to 
restrict them and, to that end, to establish control 
mechanisms, which may be more or less strict.”

• Discretion essentially unlimited and question of 
proportionality was not left to the national court 
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• C-243/01 Gambelli [2003] 
o “Consistent and systematic”

• But ECJ did not offer substantial guidance 
o Does not want to offer more substantial guidance 
o Strong indicator: ECJ did not take into account the two EFTA Court 

judgments (much more substantial guidance, also regarding 
“consistent and systematic”, in contrast cf. e.g. C-192/01 COM v DK 
[2003] and E-3/00 Kellogg’s 

o Cf. also C-203/08 [2010] Sporting Exchange and C-258/08 
[2010] Ladbrokes 


 

In these two cases, the ECJ repeatedly emphasised the role of the 
national court

• The little guidance offered may even be confusing 
o Cf. exact wording in Gambelli, Placanica, and Ladbrokes 

(ECJ) on advertising / encouraging consumers 
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• The discretion still is very wide 

• Ground of justification: consumer protection or public 
morality? What does the extent of discretion indicate? 

o Cf. criteria of ECJ and ECtHR 


 

Wide margin regarding issues of morality, e.g. at ECJ C-36/02 Omega [2004] or at ECtHR 
Handyside v UK [1976]. Subjective, varies by time, location, culture, religion, individual.  



 

No particular margin of appreciation regarding consumer protection, prevention of crime and 
health concerns. More objective assessment possible, cf. e.g. best practice. 

• C-121/85 Conegate Ltd. v Commissioners of Customs & Excise [1986]
o “Although Community law leaves the member states free to make their own 

assessment of the indecent or obscene character of certain articles, it must be 
pointed out that the fact that goods cause offence cannot be regarded 
sufficiently serious to justify restrictions on the free movement of goods 

where the member state concerned does not adopt, with respect to the 
same goods manufactured or marketed within its territory, penal measure or 
other serious and effective measures intended to prevent the 
distribution of such goods in its territory.” (emphasis added) 
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• Consequence: national courts are longing for clarification, either 
from EU legislator or judiciary 

• Many cases referred to the ECJ, numerous cases pending and 
more cases are expected 

• Discretion shared between national court and national 
government – and the scrutiny? 

o In C-203/08 [2010] Sporting Exchange and C-258/08 [2010] 
Ladbrokes, ECJ is very explicit in referring to the role of the national court 
(It is for you to scrutinise!) 

• Question: To which extent do national courts scrutinise 
the gambling regimes? 

o Ultimately, it is for the national court to decide to which extent it scrutinises 
the gambling regime (differences from court to court and from judge to 
judge) 

13



• Study of Gambling Services in the Internal Market of the European 
Union, Swiss Institute of Comparative Law, Legal Study, Chapter 2, p. 
984: 

o „Even if justifications are given, however, national legislatures and 
jurisprudence often do not refer to precise criteria for the evaluation of 
the proportionality of the measures taken.“ (emphasis in original) 

o In cases in which national measures are found to be justified, there is a 
tendency to refer to the notion of “proportionality” in very broad terms, 
stating for example that “[the measure] is “proportionate“ or “is in 
accordance with the criteria set out in the Gambelli judgment”. (emphasis in 
original) 

• Ibid., p. 986 et seq.: 
o „The attention devoted by courts to this analysis [proportionality test] seems 

to have been increasing since the Gambelli judgment. It remains, however, 
rather superficial in most of the cases.“

o „In particular Austrian and German courts considered it important to 
examine alternative national measures which may be equally effective but 
less restrictive.“ (emphasis added) 
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• Authors come to conclusion at ibid., p. 990: 
o “National courts, however, mostly refer rather globally to the 

principle of proportionality, simply stating that a measure is 
“proportionate” or “proportionate in the light of EC law” or of “the 
Gambelli criteria”, without engaging in any detailed analysis” 
(emphasis in original) 

o Discretion is supposed to take place in a process of scrutiny

• Consequence for process of scrutiny: a judicial vacuum 
o Volume of space empty of matter 
o The judicial dialogue between ECJ and national court leads to an 

outcome empty of or, more precisely, limited in scrutiny 


 

ECJ hardly offers guidance (wants the national court to do the job) 


 

National court limits its review to quoting the templates of the ECJ 
without engaging in a real analysis 15
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PRACTICE OF NATIONAL COURTS (4/7)
• There are big differences between different judicial 

cultures: varies by jurisdictions, courts, judges (cf. 
self-perception)

• Example GER: Study of Gambling Services, op. cit., 
p. 986 et seq.: 
o „In particular Austrian and German courts considered it 

important to examine alternative national measures 
which may be equally effective but less restrictive.“

• German courts are generally not hesitant in 
reviewing laws and acts (Cf. for standards of review 
e.g. Jürgen Schwarze, Europäisches 
Verwaltungsrecht, 2nd ed., 2010) 



• Recent preliminary rulings were referred by German and 
Austrian courts: 

o C-409/06 Winner Wetten [2010], Joined Cases C-316/07, […] 
Markus Stoss [2010], C-46/08 Carmen Media Group [2010], 
C-64/08 Engelmann [2010] 

• The importance of the file referred to the ECJ by the 
national court 

o What does the national court emphasise? 

• Cf. Gambelli, casus cit., para. 22: 
“The Tribunale di Ascoli Piceno also considers that it 
cannot ignore the extent of the apparent discrepancy 
between national legislation severely restricting the acceptance 
of bets on sporting events by foreign Community undertakings on the 
one hand, and the considerable expansion of betting and 
gaming which the Italian State is pursuing at national level for 
the purpose of collecting taxation revenues, on the other.” (emphasis 
added) 17



PRACTICE OF NATIONAL COURTS (6/7)
• Joined Cases C-316/07, […] Markus Stoss [2010] 

o Paras. 20-26: “The said court [Verwaltungsgericht Gießen] doubts

 

whether the restrictions 
on the freedom of establishment and the freedom to provide services arising from that 
situation may be justified by objectives in the public interest […] because of failure

 

by the 
monopoly at issue in the main proceedings to satisfy the requirements of the principle of 
proportionality.

 

[…] The doubts which that court has as to the conformity of the monopoly at 
issue in the main proceedings with European Union law (‘EU law’) are of three types. […] In 
the view of the referring court, the Land Hessen has no consistent and systematic policy for 
restricting gambling.”

 

(emphasis added) 
o Paras. 34-41: “The doubts of that court [Verwaltungsgericht Stuttgart] largely echo those 

expressed by the Verwaltungsgericht Gießen. […] A consistent and systematic policy is also 
lacking, in the national court’s view, having regard to the aggressive promotional activity

 

of 
the holder of the public monopoly.”

 

(emphasis added) 
o Paras. 89-90: „[...] the referring courts have doubts

 

as to the scope of that latter 
requirement [limit betting activities in a consistent and systematic manner]”

 

(emphasis 
added) 

o Paras. 100 and 105 

• C-64/08 Engelmann [2010] 
o Paras. 19-24: „[...] In its view [Landesgericht Linz] there can be a consistent and 

systematic restriction […] only

 

where the legislature appraises all areas and sectors of 
games of chance and then intervenes according to the potential level of risk or 
dependency for each type of game. It states that this is not the case in Austria.”

 

(emphasis 
added)  
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PRACTICE OF NATIONAL COURTS (7/7)
• Example DK: 

o Courts have assumed the power to review laws from Folketinget and 
acts of the government 

o However, strong reluctance to overturn (even Højesteret)  


 

A cultural thing (self-perception of the judges) 


 

Judges often former civil servants 


 

Only one case where Højesteret found a law unconstitutional on 
substance: Tvind [1999] (and 1971, on a minor point) 



 

The little boy in front of the swimming pool, "I am not afraid of 
swimming! Really, I am not afraid of swimming! But today, I do 
not want to swim…" 

• Big differences between different judicial cultures, hence, 
substantial differences in the intensity of the review of 
national courts 

o But ECJ calls national courts to do the (larger share of) scrutiny



• Legislator: ‘guidance’ limited to primary law 

• Judiciary: judicial vacuum 
o Limited scrutiny of national measures 
o ECJ does not want to give more guidance and calls 

national courts to do the review process 
o National courts: mostly no detailed analysis (with 

some exceptions, e.g. GER and A) 

• Scrutiny: raison d’être? 
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